(3 riCS

Property Journal

INCORPORATING THE COMMERCIAL PROPERTY JOURNAL,
RESIDENTIAL PROPERTY JOURNAL AND PERSONAL PROPERTY JOURNAL

d\\
o
e
Home «
safe

Keeping homes fit for
an ageing population

o 36
COMMERCIAL RESIDENTIAL PERSONAL PROPERTY March/Apri 2018
On the move Aroundthe block | Artisticlicence rics.org/journails
How automated vehicles Scheduling fire protection | |s HMRT eyaing greater
could changs ratall into regular maintenance returns on rented art?
~24 ~ 38 wS2



RICS PROPERTY
JOURNAL TAXATI

PERSONAL PROPERTY
ON

Artistic licence

Is HMRC looking for better returns on artworks let
under chattel licences? Charles Cochrane reflects

ur practice as
agents invehves
three principle
provesses
buying, seling
and planning with
woeks of art, Ve
are not dealers
- we hold no stock ~ and we are not
tied to auction as a method of sae. We
are therefore able to offer indegrendent
advice and approach the market in the
best way for cur dient.

This approach informs our planning
and colection managemarnt work and we
work with dlients and their adveors 1o
imgh Wl tax and s planning for
@l This might include offering a work of
alinlieu of inheritlance tax, & condtional
examplion or a chattel fcence.

Loaning art
A chattel icence alows someone ather
than the owner to use and benefit from
the chattels in question. Thirk of itas a
lease, with the user or custodian being
the tenant. The terms of the licence will
inchude: a descriplion of the artwork;
the duration of the arrangemeant;
inSurance; securily, mantenance;
transport, envircament; nspection rights;
termination; and o on. It may also involve
a remal clause with & review machanism,

The averwheliming majority of these
arangements are made between private
owners of imgortant works of art and
museuns and galieries, or between
mugaums. These are usualy relerred to
&s loans, and can be made on a
shoet-term basis for & specific exhibition,
or a long-term ane for a significant work
that a museum ndudes as part of s
permanent hang.

The nex! time you are in a museum,
have a kook at the tex! accomganying a
work o see who the owner is. Thare will

éé

There is always the
inheritance tax risk
to consider

be an agreemant signed by bath sides,
wilh the museum providing safe custody
and insurance - for instance, in the foem
of & goverrenent indemnity in the UK - but
veually nothing mare. The owner has the
beanef? of their art being in & museum,
Gving it an importan! culturd endorsement.
There are plenty of keans of art cutside
the institutional arena as wel, such as in:
furnished lets; koans to members’ clubis
and hotels, from commercial galleries
te offices and businesses, and within
National Trust propesties Quite often, the
waner smply has noahere Lo store the
art or does nol wan! to pay for storage,
inswrance and care. Again, the basic
terms are for the user or custodian to

accept these costs and save the owner's
storage lees.
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. Inheritance tax

i Qur story of private client chattel licences
i startsin the 13805 The traditional

1 model was for the parents to give all the

i chatiels in their house ‘o their children.

| The parents don't want to live in &1 empty
! house, however, so the chidren lease

| back the chattels with care and custody

| obigations pliaced on the parents until

| death. Provided the donor Ives for seven
| years the value of the gt fals cut of the

donor's liabiity far inheritance tax, The

| gift Rself might trigges capital gaing tax,
i Bbut that is ancther story

In 286 the Gift with Reservation of

| Benefit (GROB) rues were ntraduced,

i which would render invalid the attempt

| 10 use the above gift for nberitance tax

| purposes, unless the parents paid a full

| consideration in mangy or money’s waorth
| for the use of the gifted chattels. A year

i later, practice rules waere introduced

by tha Law Society stating that the

terme of a chattel licence in these

| circumstances should be negaliated,

| within the commerdial context by parties
i indepeandent of the danor and redipient.

Apractice subsesvently grew us where

! avaluation using auction estimates woud

be agreed and a licence woukd be offered
by the owner, asking the user to accepl
al care and custody otligations. Thage
would be negotiated, and in addition &
rent was introduced, often at around 01%
of aggregate mid-estimate value The
only case that gave guidance &

C v Macpherson {1987) STC 73
inwhich the courl accepted that a
peppercorm rent with sell-insurance - &
moneys-worth cbiigation - and sacurity
were commercial terms. This case is still
the only guidance we have, although it
doas not relate to the GROD regime.

Tax risks
One problem with all chatie licences
under the GROB regime is that they are
only tested in probate when it is o late
10 change the costs and rent. If HMAC
can show thal @ benelit was reserved
because the consideration ~ in lerms of
rent, if any, and costs - was too low given
the commerca market, the entire value of
the chattels is liable for inherilance tax.
Although thare are plenty of
commercial examplies of the terms
habitually agreed when inberitance
1ax i not at stake, there was sufficient
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. Museum loans do

i not equate to

| year-round,

: exclusive access to

t aworkof art

uncartainty and rigk that in the 1990s

i & benchmark position was adopted

i by practitioners and, eventugly, by

i HMRC. This stated that in the absence
i of commescial evidence, & composite

consideration - costs and rent - of 1%
of mid-estimate value woukd be seen

i as being commercial. k1 2009, this was

I changed by HMRC when it amounced

i that the general benchmark was % rent
L owith costs to be paid in addtion

In sumrenary, we can see a tenfold

i increass in the reats being paid when

thare seem 10 have been no commercial
changes 10 justiy it. The gulf between
1his rate and what might be obtained from
anyone othar than the donar is based, we

i befieve, on a recagrition of an inberitance
i tax risk, and the fact that the donor, even

thaugh ndependently represented, might
be seen 10 be i 2 special position.

It ie fair to Say that museun loans
do not equate o year-round, exclusive

I @acoess toa work of art, which a chattel

i lizence would in contrast allow. On the

i other hand chattel icences often include
| very short notice periods, and museuns

i are thus a comparable the negotiators

i should consider. Having said that, theve

| are plenty of domestic licences to look at
: such as National Trust properties ket with
i contemporary chattels, which carry no

i extra rent but do incur some extra costs

i for the tenant.

| US models

i This brings us up to the October 2018

i and 2017 Fiscal Forum meetings, n which
i HMRC anncunced that it woukd no longer
| recognise the previous % benchmark.

i While the benchneark was arbitrary, it

did at least offer certainty. | balieve the
reason HMRC no longer wishes 1o abide
by the protocel is that it considars much

i higher retuens are possible for certain
i works of art. The evidence for this is from

a New York business that appears 1o rent
artin the same way chatlel icences do

i under the GROB regime in the UK

The comgany is caled Artemus, and it

© has two broad offesings. For our purpases

anly the art leasing is relevant. The art it
handes is kargely inpressionist, Modern,
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Post-Wear and Contemporary works with &
value between $'m and $100m.

—easing tends o imolve property
developers that can't aflord 10 buy the art
they want, but which they can remt for, say,
the atrium of one of their developments o
help sell hat building. Artemus can in tum
eithar buy and rent or lease an artwork 1o
the developer, and o'ten charges 10% per
@ lor doing sa I the artis lent, the
owner must agree to give the tenant an
option to purchase to gel tha 10% return,
which i szlit equaly, with the owness and
Artemus. The tenant can deduct the rent
&s an operating cost, and Artemus can
register the transaction on the Unifoem
Commercial Code, which is not available
oulside New York city. The tenant takes
the artwork off the markel via the option,
and can buy it later, If there is no oplion 1o
purchase, the rent plumme!s before being
split, assuming a tenant can be found.

Take care

HMAC has given no gudance on how to
sel suitable considerations, except that
there must be a ful negotiation assessing
l possbiities in the commercial

cantext, and arry reliance on the

former benchimark will not be regarded
favourably. In @ sense, we have returned
10 the 18@7 Law Society practice note.

Parties to existing arangements
&e thevelore advised 10 chack the
commercial awarenass of their
negoliators and ask themn o negobiate
alresh, Claarly there is an argument from
the tenam's pont of view that lower rents
coud be settled, but there is always the
inheritance tax risk to consider, given
HMRAC's new expeclations basad on
1he situation i the Big Apple. Parties lo
chattels icences nvelving high-value and
low-volume 20th-ceniury art should be
particulaly cautious.

The uncertainty created by HMACS
rejection of the 1% benchmark is
wsellling and in the intesim all
negotiators can do is lock to the
commercial market, such as thatis, and
negotiate. This is alter all what HMRC
has asked for. One way 10 bring some
certainly is via the courts, provided a
probate estate is prepared to litigate @

Charles Cochrame is o fine ort ogont ot
Cochrone Acams
charfas@oochrane-sdams com
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