Newsletter, March 2022
In this newsletter, I look again at the political movement in the arts and how it might harm or benefit owners
of historic collections. I also look at buyers and the new UK export regime, a technical issue on benefits and
art in offshore trusts and the nature and effect of claims’ registers on art.
Although I looked at auction in the last newsletter, you may have noticed that the Sotheby’s UK staff pension
plan has been sold off much to the dismay of UK staff. Of even greater interest is the whisper that Sotheby’s
might be going public again even though the house was delisted as a legacy purchase only a few years ago.
Anyway, back to this newsletter.
Politics – Museums
You will remember this portrait of Lieutenant-General Sir Thomas Picton (a
Welsh hero from the Battle of Waterloo and Governor of Trinidad) in the
National Gallery of Wales. After researchers found that he had links to slavery
the portrait was taken off public display. What is happening in America is
happening here and you will no doubt have read about the Colston Four who
were found not guilty of criminal damage by a Bristol jury after taking down a
statue and throwing it in the docks.
UK museums will very likely investigate the sources of wealth of the family that
owns an important UK object that is considered for transfer to a UK museum
and particularly into the conduct of the person portrayed. The family will need
advice on how they manage this and what alternatives they might have.
Sir Martin Archer Shee (1769 - 1850)
Lieutenant-General Sir Thomas Picton
oil on canvas, 214 by 137.1 cm
© National Museum Wales

On the other hand, families may find that they own items that fit squarely within
new acquisition criteria and that may significantly lift objects above previous
expectations.

Politics – Auction
The big auction houses are responding to this movement by promoting certain types of artists; they are quite
open about it. I looked at this in the Contemporary Sales and the Now Sale formats in the last newsletter
[http://www.cochrane-adams.com/newsletter/].
Artemisia Gentileschi was the daughter of Orazio Gentileschi the Italian
late Mannerist painter. He championed her painting skills over his those
of his sons. However, many of her works were, until recently, mistaken
as works in the style of Caravaggio. Although she has a long way to go
until she tops her father’s auction record of $30,000,000 there is definite
and increasing interest in her works and the two sales at Sotheby’s New
York in January were well publicised.
Artemisia Gentileschi
Portrait of a seated lady, three-quarter length, in an elaborate and goldembroidered costume, possibly Caterina Savelli, Principessa di Albano
oil on canvas, framed: 149 by 116.8 cm
© Sotheby’s
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In my last newsletter I mentioned how the Macklowe sale was hurt by comments about the number of male
artists in the collection. The auction houses are very much part of this conversation and have embraced
works of art by female artists and this may change owner’s attitudes towards parts of their historic collection.
You might find a work by a female artist is now valuable and is not subject to a conditional exemption?
Offshore Licences – A chance to bring art back to the UK?
My previous understanding was that, from 2017, the official rate of interest applies automatically to the
acquisition cost of art owned by an offshore trust and used by a non-resident beneficiary in the UK.
I had lunch with a lawyer last year who told me that the legislation actually introduces a two-stage test in
which the use has to amount to a benefit, and it is then quantified by reference to the official rate of
interest based on the acquisition cost. Although HMRC do not agree with this interpretation, a nonresident beneficiary using art in the UK with high acquisition costs might look again at whether the official
rate of interest actually applies. Also, a non-UK trust that has taken art out of the UK might consider
bringing it back for the benefit of a UK based beneficiary. Clearly you will need to take advice before
taking any steps.
Buying and UK Export Licences – Option Agreement
Almost all UK works of art that need an export licence leave the UK.
As with the de Heem shown here, a very small number are held back
because of their importance to the UK coupled with a hope that they
will stay in the UK with public access. However, for this to happen, a
UK buyer must match the export value.
In 2021, a new Option Agreement was included into the export regime
because of a portrait the National Gallery, London (NG) failed to
acquire. The NG raised a substantial sum to match the export value
only to find dollar/sterling fluctuations, following Brexit, meant that
export was no longer beneficial to the new US owner, who withdrew
the licence application leaving a very irritated NG with no painting to
buy.

Jan Davids de Heem
Banquet Still Life
oil on canvas, 155 by 211cm
th
first deferral period: 20 April 2022, valued £6,109,200
© Arts Council England

In broad terms there are two deferral periods under the export licensing provisions. In the first period, UK
buyers consider an acquisition, and the seller is free to withdraw the licence application. Once in the second
deferral period, when a UK buyer wants to match the export value, the seller and buyer must, since 2021,
enter into an option agreement which allows the UK buyer to buy the work if it matches the export level. In
addition, the current owner must accept several warranties such that previous import and export of the work
have not breached national laws and that the work is by the artist/creator listed; there is no time limit on
them, and I suspect that negotiation will be difficult. These are no mean warranties to accept!
Claim Registers – Owners guilty until proven innocent?
Hardly a week goes by when the art press doesn’t carry a story on Nazi era
loot, let alone other claims. However, I want to look at the registers of
claims rather than the high-profile disputes as with the Pissarro shown
here.
Once a claim against a work of art is included in one of the various
registers, that work of art is effectively unsalable and has suffered a
significant loss in value. I am not sure how HMRC would respond to a
very low Inheritance Tax value for a work of art subject to such a claim,
or the IRS in the US, but the effect on the commercial market value is
clear.
Camille Pissarro
Rue Saint-Honoré in the Afternoon. Effect of Rain, 1897
Oil on canvas, 81 by 65 cm
© Museo Nacional Thyssen-Bornemisza, Madrid
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As I understand it, some art registers are private enterprises while
some are government-run or sponsored. It is unclear, to my mind,
what level of enquiry a prospective registration is submitted to
before it is included on the register in question. Contrast this with
UK land/property where there is one Registry with clear
formalities and evidentiary obligations.
If an owner finds a claim against their work of art, they are left
with little choice but to investigate the claim and even if there are
contradictions in the available provenance, or if the gaps in the
ownership chain cannot be filled despite much research, some
form of negotiation is needed in order to clear the claim off the
register. This can sometimes be a costly exercise and some form
of compensation may have to be paid.
© Time & Life Pictures

On the one hand, justice needs to be served on the other hand it is often hard to know what happened in
the past. As a result, the owner may end up paying twice even if the claim cannot be supported by strong
evidence.
Conclusion
The political movement sweeping through the arts requires careful re-examination of historic collections and
succession plans although there might be opportunities within existing collections if they are looked at afresh.
There is much to think about, and owners will need advice on how to handle the issues.
If an offshore trust is not willing to license art to a non-resident UK beneficiary because the official rate of
interest makes the cost exorbitant, the trustees might want to get advice and look again at whether there
really is a benefit within the commercial market.
Buying a nationally important work of art in the UK is not for the faint hearted especially with the warranties
within the new Option Agreement. Careful advice is needed at the outset. As always, a buyer needs advice
on whether an artwork is important enough to the UK to become subject to the deferral mechanism and
whether they are prepared to sign the new Option Agreement.
Even though a claim against a work of art on an art register is very often a non-legal one because the new
owner has obtained good title to the object, the effect of a registered claim is to put the claimant in a strong
position even if the evidence is not strong. Having said that, options are available to mitigate the situation.
One thing to mention, is that owners should check the provenance of anything they are considering lending
and they should investigate the jurisdiction they are lending into.
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