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Newsletter, October 2023 
 
In this newsletter, we look at the lack of guarantees at auction this summer which we feel has been under-
reported.  While this situation continues, the big three auction houses go toe-to-toe with Frieze week in 
London and the Rothschild Collection sales start in New York.   
 
It’s sad to see the British Museum in difficulties and we look at options owners have if they find a moral 
claim against their work of art.  We also look at changes to the UK heritage regime. 
 
 
Restitution  
 
This is where a moral claim is brought against a work 
of art rather than a legal one.  The normal route for 
such a claim is for the claimant to register their claim 
on a register and this makes it impossible for the 
owner to sell the artwork for full market value. There 
are many registers and Lost Art - Datenbank is an 
important one although the Art Loss Register covers a 
wide range of claims including the claims of other 
registers. The most numerous moral claim is for 
works of art taken in the Nazi era.  
  

 

 
One of the difficulties owners have is how to assess 
the claim.  One danger is that very often a claim will 
be automatically assessed at a 50/50 split between 
claimant and owner and that will almost always mean 
the work of art is sold. In fact, it is possible to 
negotiate better positions for the owner within a low-
level costs framework.  
 

 
 
 
 
 
 
 
 

Horse's head from the east pediment of the Parthenon.  
From Athens, Greece, 438–432 BC.  
© The British Museum 

 

The Monuments Men film poster  (2014) 
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Dearth of Guarantees at the Summer Sales in London  
 
Guarantees protect auction lots from failing to sell. There are two 
types. The first comes from the auction house which means the 
house will end up having to buy the lot if it fails to sell and the 
other is provided by a third-party usually a dealer, collector, or 
speculator (please see the last newsletter for a fuller description of 
the risks of guarantees at auction). Although guarantees protect 
against failed sales, very often this protection comes at great cost 
to the seller and our immediate response is to question why the 
work is at auction.  In our last newsletter, we mentioned lot 60, Pot 
de fleurs, by Jean-Frederic Bazille, that sold for $3.6 million (around 
$3,000,000 hammer) in 2023 under a guarantee arrangement. Sadly, 
it was bought nearly twenty years ago for $5 million which we 
assume is why the low estimate was set at $5 million.   
 
Interestingly, the London summer sales saw a sharp decline in the 
number of guarantees offered at auction. As a general word, only 
around 5% of lots were guaranteed in the summer as against 
around 50% of lots six months earlier and in New York in 
particular.   
 
Are the main two auction houses running low on resources to back these guarantees or are they nervous 
of a downturn in the auction market?  Whatever the answer, we suggest looking at the private market, to 
bypass the difficulties at auction, where one approaches the market at the highest levels without the need 
of a guarantee set very low.  
 
 
October Sales in London & New York 
 

The big three houses squared up to Frieze and offered what they 
would have seen as wholesale opportunities. The results were 
nearly 30% lower than last year’s ‘Now’ sales; geo-political events 
didn’t help. Of particular concern were the 14 lots that were 
withdrawn from the evening sales which will have largely been out 
of fear of failure.  Normally this would mean each lot was not 
guaranteed and most were not.  However, the Koons shown here, 
was both guaranteed and withdrawn which is confusing. Did the 
guarantor walk from their commitment (can they?) or did the 
owner renege (can they?) or was there a huge problem with the lot 
that no-one found out until the last minute? This appears to be a 
very highly pressured situation.  
 

 
 
 

20th Century Evening Sale, 17 November 2022 
Lot 60, Jean-Frederic Bazille (1841 – 1870) 

Pot de fleurs, 1866 
Oil on canvas, 100.3 by 80.9 cm 

Estimate: USD 5,000,000 – 7,000,000 
Lot sold: USD 3,660,000 

© Christie’s 
 

Contemporary Evening Auction, 12 October 2023 
Lot 125, LOT WITHDRAWN 
Jeff Koons, b. 1955 
Caterpillar Ladder 
Executed in 2003, this is work is number 3 from an edition of 3 plus 1 artist’s proof. 
polychromed aluminium, aluminium and plastic, 213.4 by 111.8 by 193 cm. 
© Sotheby’s 
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In contrast, the first of four auction sales from the Rothschild Collection was 
impressive and underlined the well-established principle that there is plenty 
of money available for museum quality works.   
 
 
 
 
 

 
 
 
 
 
Heritage Regime at Art Council England (ACE) 
 
It has been our experience that the Heritage panel at ACE has been very helpfully run for many years 
allowing for practical solutions to the issues of pre-eminence, value, and the eventual institution to take 
custody in relation to Conditional Exemptions, Acceptance in Lieu of IHT, sales to UK Museums and 
Cultural Gift Schemes.  
 
We understand that from Christmas this year this helpful service will be scaled back, and we suspect that 
agreeing sensible positions will be harder.  If you are considering any Heritage applications, we suggest 
accelerating them and if you need help, do get in touch with us and well before the ‘festive’ season.  
 
 
Summary 
 
It’s our view that guarantees generally come at the expense of the seller and benefit the auction houses 
and buyers even though the seller receives protection. With guarantees having been heavily reduced we 
suggest sellers consider the private market.   
 
It seems clear to us to make use of the current ACE team and submit well before Christmas. Please get 
in touch if you need further advice. 
 
Most people see auction as a moment when lots are offered for sale but the Koons, shown here, 
demonstrates a wide range of conflicting commercial and financial pressures that lie just beneath the 
surface.  
 
Although the London October auction sales echo these concerns, collectors will be happy that value and 
price are more closely linked, and previous levels of speculation have fallen away.  The high prices paid 
in New York at the first Rothschild Collection sale were about the chance to acquire museum quality 
objects.  Recognising value is a key part of the art market. 
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Rothschild Masterpieces, 11 October 2023 
Lot 1, A Roman Sardonyx Cameo Portrait Of The Emperor 

Claudius 
circa 41-54 A.D.; the mount attributed to Daniel Mignot, 

Augsburg, circa 1593-1596 
2 7⁄8 in. (7.2 cm.) long, the cameo 
Estimate: USD 200,000 – 300,000 

Lot sold: USD 2,107,000 
© Christie’s 

 
 


